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Dear [Student Name Removed],

I have done a thorough read-through of your assignment. It is an excellent assignment in 

relation to structure, content and logical flow of argument. There were very few 

grammatical errors that required fixing but overall I struggled to find fault. Evidently the 

essay is unfinished and requires a cut-back on the words and also the inclusion of a 

bibliography. Referencing requires work. But these are minor things which can easily be 

fixed in a couple of hours or so.

Also regarding cutting down the word limit, there appears to be some repetition in the later 

parts of the essay. I think that once you finish the essay it will become apparent what is 

necessary to remove and what you should leave. As a consequence the essay loses 

momentum in the very later parts but I think this may be because these sections are still in 

the preliminary stages. A proper final edit on your behalf I believe will be sufficient to fix 

this.

But overall a very good essay with all the major points covered, in my opinion. You should 

be very pleased with your work.

Please refer to attached PLT guide for more detailed commentary and feedback.

Good luck and regards

Private Law Tutor
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SUMMARY

Coles values the opportunity to provide a submission in relation to issues of competition 

law and policy arising from the ‘Milk Wars’. 

Coles wishes to respond to the following terms of reference in relation to the Senate 

Economics Committee Inquiry:

1. Are the ‘Milk Wars’ between Coles and Woolworths in any way anti-competitive?

2. Should the competition provisions of the Competition and Consumer Act 20101 

(‘CCA’) be amended to address this situation?

Coles is of the view that the ‘Milk Wars’ between Coles and Woolworths are not anti-

competitive, and that no further amendments should be made to the current provisions of 

the CCA. Coles believes that its reduction of the price of private label milk in the context of 

the ‘Milk Wars’ has had, and will continue to have, a positive impact on consumers.2 

 

BACKGROUND

On 26 January 2011, Coles announced it was lowering the retail price of its private label 

milk consistent with its ‘Down Down’ promotion to $1 a litre.3 Following Coles’ price 

discount, Woolworths, Franklins and various supermarkets such as IGA and ALDI, similarly 

followed Coles in reducing their price of generic milk.4 

The Senate Economics Reference Committee issued its final report in November 2011 

(‘2011 Senate Report’ or ‘2011 Senate Inquiry’) in relation to the impact of Coles and 

Woolworths’ decision to lower the price of private label milk on the dairy industry.5 The 

2011 Senate Report outlined a number of proposed amendments to the CCA on which this 

submission will comment.  

1  Competition and Consumer Act 2010 (Cth).
2  Coles’ Submission.
3  Senate Inquiry. 
4  Senate Inquiry. 
5  Senate Inquiry.
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ARE THE ‘MILK WARS’ IN ANYWAY ANTI-COMPETITIVE?

OBJECTIVES OF AUSTRALIAN COMPETITION LAW

The CCA, in section 2, states that the object of the Act is to benefit Australian consumers 

through fair trading practices, consumer protection provisions and promoting competition.6 

The Hilmer Report of 1993 defined competition as two or more organisations or persons 

striving against each other for the same or similar outcome. 7 The competition process thus 

drives innovation and fosters economic efficiency and productivity, thereby promoting 

economic growth.8 The benefits derived by Australian consumers as a result of the 

competitive activities of various firms include the offering of goods and services at the least 

cost9 and improved quality of products and services.10 Coles submits that the current law is 

sufficient to achieve the objectives of the CCA.

OBJECTIVES OF SECTION 46

In relation to section 46 of the CCA, the High Court in Queensland Wire Industries Pty Ltd 

v Broken Hill Pty Co Ltd11 described the objective underlying section 46(1):

the object of s 46 is to protect the interests of consumers, the operation of the section being 

predicated on the assumption that competition is a means to that end. Competition by its 

very nature is deliberate and ruthless… This competition has never been a tort … and 

these injuries are an inevitable consequence of the competition s 46 is designed to foster.12 

(Your quotes should only be one font size smaller – changed it to 11. Also, it is not 

necessary to use quotation marks when indented so I have removed them. 

Similarly, in Melway Publishing Pty Ltd v Robert Hicks Pty Ltd13 and Boral v ACCC 

(‘Boral’)14 the High Court stated that the promotion of competition is the very essence of 

section 46, and it is not intended to safeguard the ‘interests of particular persons or 

6  CCA – fair competition or unfair predation.
7  National Competition Policy, Report by the Independent Committee of Inquiry, AGPS, Canberra, 1993 cited in TB.
8  Treasury Submission.
9  Hilmer report p. 117 TB
10  Milk wars, competition and the CCA. 
11  Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167 CLR 177
12  Qld Wire
13  Melway Publishing Pty Ltd v Robert Hicks Pty Ltd (2001) 205 CLR 1.
14  Boral v ACCC (2003) 195 ALR 609.
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corporations’.15 Protection of a particular interest group, such as small businesses or other 

competitors is inconsistent with the objectives of competition and the welfare of 

consumers.16 Pitofsky similarly noted that ‘the protection of small businessmen against the 

rigors of competition’17 has no role to play in competition policy.18 (Just a minor amendment 

– changed your quotation marks to single to be AGLC compliant)

McHugh J in Boral also highlighted that a corporation that has a ‘substantial degree of 

market power’ is not under an obligation to assist its competitors ‘whether by holding a 

price umbrella over their heads or by otherwise pulling competitive punches.’19 (Once 

again amended the quotation marks to ‘single’)

Coles submits that any amendments20 to section 46 would be inconsistent with the 

objectives of competition law, for it would have the effect of protecting individual 

competitors rather than safeguarding the competitive process and fostering the welfare of 

Australian consumers.21 

RELEVANT PROVISIONS OF THE CCA

Part IV of the CCA contains various provisions relevant to anti-competitive conduct.22 Such 

provisions relate to misuse of market power and predatory pricing. Issues raised by the 

2011 Senate Report in relation to the impact of the Supermarkets’ pricing decisions on the 

dairy industry concerns, amongst other things, the misuse of market power as embodied in 

section 46(1), predatory pricing in section 46(1AA) and price discrimination in relation to 

the former section 49 of the Trade Practices Act 1974 (Cth) (‘TPA’).23 (Added a citation and 

quotation marks in ‘TPA’.)

Section 46(1) of the CCA prohibits firms who have a ‘substantial degree of market power in 

a market’ taking advantage of that power in that market or any other market for one or 

more of three purposes.24 These purposes include substantially damaging or eliminating a 
15  (2001) 205 CLR 1; (2003) 195 ALR 609. See TB p. 383. 
16  Competition is for consumers, not competitors (Graeme Samuel)
17  Pitofsky, TB p. 103. 
18  Pitofsky, TB p. 103. 
19  McHugh J in Boral cited in PP & Dawson: Protecting the Competitive Process, Not Competitors! Lynden Griggs.
20  Further discussion of such amendments appear later in the paper.
21  Lynden Griggs – Protecting the competitive process, not competitors!; Robert Baxt (the good article)
22  Treasury submission p. 2
23  Trade Practices Act 1974 (Cth).
24  Competition and Consumer Act 2010 (Cth) s 46(1).
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competitor25, deterring competitive conduct26 or preventing entry in that market or any other 

market.27 Sections 46(1AA), also known as the ‘Birdsville Amendment’, 46(1AAA) and 

46(4A) relate to predatory pricing.  Section 46(1AA) prohibits a firm that has a ‘substantial 

share of a market’ from offering or supplying goods or services for a ‘sustained period’ at a 

price that is below the ‘relevant cost’ to the firm for supplying those goods or services, for 

one or more of the three purposes identified above in relation to section 46(1),28 and 

sections 46(1AAA) and 46(4A) supplement section 46(1) in relation to predatory pricing.29

COLES HAS NOT CONTRAVENED THE CCA

In July 2011, the Australian Competition and Consumer Commission (‘ACCC’) stated that 

Coles did not contravene sections 46(1) or 46(1AA) of the CCA.30 It was stated by the 

Chairman of the ACCC, Mr Graeme Samuel that it is common, acceptable practice for 

corporations to reduce prices, which is positive for both consumers and market 

competition.31 Mr Samuel also noted that undercutting competitors or lowering prices does 

not always equate with predatory pricing and that an ‘anti-competitive purpose’ is essential 

to establishing a breach of section 46.32 

The ACCC considered that Coles’ conduct did not meet the requisite criteria for any of the 

three ‘purposes’ in section 46.33 The CCA does not prohibit a firm from seeking to expand 

its market share, which is what the ACCC accepted that Coles was trying to do by 

increasing its sales at the expense of its competitor. 34 (Removed comma before ‘by’) The 

ACCC states that this conduct is consistent with what might be anticipated in a market that 

is competitive.35

 

COLES’ CONDUCT IS CONSISTENT WITH THE COMPETITIVE PROCESS

25  Competition and Consumer Act 2010 (Cth) s 46(1)(a)
26  Competition and Consumer Act 2010 (Cth) s 46(1)(c)
27  Competition and Consumer Act 2010 (Cth) s 46(1)(b) 
28  Competition and Consumer Act 2010 (Cth) s 46(1AA).
29  TB. 
30  ACCC News Release
31  ACCC news release. 
32  ACCC News Release
33  Senate Inquiry, p. 80.
34  TB p. 382. 
35  ACCC News release.
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Coles believes that its conduct is competitive in the context of the ‘Milk Wars’ in that it 

significantly benefits Australian consumers through lower costs and approximately $175 

million worth of savings.36 Following Coles’ reduction of price of its private label milk, 

Woolworths and other various supermarkets similarly lowered their prices, indicating 

competition is operating effectively.37 Coles believes that the reduced prices of its private 

label milk have fostered innovation in relation to branded milk products and has provided 

an incentive for further development and research.38 As the 2011 Senate Inquiry noted, 

some branded products that are ‘substantially different’ such as a2 milk, have seen their 

sales increase by approximately 8 per cent following Coles’ reduction in private label 

milk.39 In addition, Coles has not in any way reduced the stock of other branded milk. 

Competition law, does, and should continue to, promote and protect the best interests of 

consumers as its primary goal.40 Coles believes that it always has and continues to 

actively compete within the existing competition law framework to the benefit of its 

customers.41 Coles endorses statements by The Hon Mr David Bradbury MP, 42 who stated 

that it is unreasonable to suggest that reducing the price of a staple grocery product will 

disadvantage the consumer in any way. More commonly, consumers are generally worried 

about increases in prices of groceries during this time of rising costs.43 

SHOULD ANY OF THE PROVISIONS OF THE CCA BE AMENDED?

PROPOSED AMENDMENTS TO THE CCA

Coles does not support the amendment of the CCA as proposed by interested parties. 

Such amendments include: 

- reintroducing provisions relating to price discrimination into the CCA;44

- the introduction of an ‘effects test’ into section 46 of the CCA.45

36  Coles submission. 
37  Milk Wars, Competition and the CCA, p. 268.
38  Hilmer report in TB.
39  Senate inquiry 2011; http://www.weeklytimesnow.com.au/article/2011/04/28/323961_dairy.html 
40  coles submission – treasury p. 10.
41  Coles submission – treasury p. 11.
42  The Hon David Bradbury MP, Assistant Treasurer, Federal Member for Lindsday.
43  Coles submission – treasury p. 11.
44  NSW Dairy Industry submission 92.
45  Senate Inquiry 2011.
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- ACCC’s conduct

PRICE DISCRIMINATION

The anti-competitive price discrimination prohibition was formerly contained in section 49 

of the TPA. (Be consistent with hyphenating anti-competitive) Following recommendations 

from the Hilmer Report, section 49 was repealed in 1995.46 Coles opposes the 

reintroduction of a like provision into the CCA. 

PRICE DISCRIMINATION PROVISION WOULD BE INEFFECTIVE

Justice Heydon of the High Court of Australia has also highlighted that the former section 

49 was used very infrequently and was not actively pursued for enforcement by the 

ACCC.47 The Treasury similarly noted that in the one case where it was found that section 

49 had been breached, section 47 had also been breached in relation to the same 

conduct.48 Following the repeal of the former section 49 of the TPA, in 2003 the Dawson 

Committee also highlighted that anti-competitive price discrimination was appropriately 

covered by section 46 of the TPA.49

Professor Philip Clarke also notes that a provision prohibiting price discrimination would 

not ameliorate the problems identified in various submissions to the 2011 Senate Inquiry.50 

Professor Clarke highlights that the former section 49 of the TPA, and the UK and US 

legislation would inform the proposed framework for the amendments to the CCA, and 

these are based upon establishing discrimination between consumers where the products 

are exactly the same.51 (This sentence is a little long. I can understand what you are tyring 

to say but I had to read it a few times to comprehend. Perhaps consider revising) In the 

context of the ‘Milk Wars’, it has been observed that home brand milk and branded label 

milk are not exactly the same.52 

46  Senate Inquiry 2011.
47  law council p. 4.
48  Treasury submission p. 15.
49  Treasury submission p. 17.
50  Milk Wars, Competition and the CCA, p. 272.
51  Milk wars, competition and the cca.
52  Milk wars, competition and the cca.
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RAISED COSTS   & CONSUMER DISADVANTAGE  

(I believe that this paragraph may be able to removed since the amendment was 

unsuccessful – only if you are trying to cut down the word limit, of course)

In June 2009, the Trade Practices Amendment (Guaranteed Lowest Prices – Blacktown 

Amendment) Bill 2009 (Cth)53 was introduced into the Federal Parliament by virtue of a 

private members bill.54 The aim of the ‘Blacktown Amendment’ was to restrict the ‘anti-

competitive practice of geographic price discrimination’.55 However, the Bill did not pass 

through Parliament. 56 Coles supports the recommendations put to the Senate which called 

for a rejection of the Bill, stating that, amongst other things:

The committee have grave concerns that this legislation may unintentionally result in higher 

prices for consumers for retail goods as a result of uniform pricing with no ‘guaranteed’ 

lowest prices being offered at all.57 [emphasis added] (I have changed this to size 11 font)

Coles submits that the former price discrimination provision in section 49 resulted in 

companies becoming more guarded about engaging in discounting activities, because 

companies were concerned that such conduct might contravene that section.58

Coles concurs with the Law Council of Australia who noted that the introduction of a price 

discrimination provision which requires branded label products to be priced the same as 

private label products is likely to have a harmful effect, because retailers may be subject to 

higher costs in order to offer the discount more broadly.59 (Try to shorten this sentence – it 

is a little too wordy) The Law Council of Australia suggests that wherever private label 

products or various products of a similar type are available, that any price discrimination 

provision is likely to make consumer goods more expensive and this would result in a 

negative outcome for both consumers as well as the economy.60

Furthermore, calls for repealing the former section 49 were repeatedly affirmed by various 

53  Trade Practices Amendment (Guaranteed Lowest Prices – Blacktown Amendment) Bill 2009 (Cth).
54  http://www.australiancompetitionlaw.org/reports/2009blacktown.html     
55  http://www.australiancompetitionlaw.org/reports/2009blacktown.html     
56  http://www.australiancompetitionlaw.org/reports/2009blacktown.html     
57  http://www.australiancompetitionlaw.org/reports/2009blacktown.html     
58  Editorial re s49. , p. 315. 
59  Law Council Submission, p. 4 cited in the senate inquiry
60  Law Council Submission p. 4
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reviews.61 The Swanson Committee of 1976 (1976) noted that whether price-cutting in 

relation to a large buyer is discriminatory or otherwise, such action is may be pro-

competitive rather than of an anti-competitive nature.62 The Hilmer Report also noted that 

economic efficiency is generally augmented by price discrimination, and where economic 

efficiency is not augmented [sections 45 and 46] may effectively apply.63 (I would consider 

removing the square brackets here). The Hilmer Report also noted that where section 49 

did have an effect, ‘it seems to have been to diminish price competition.’64 As Professor 

Stephen Corones points out, price variation allows for customers to purchase products that 

they might not usually choose to purchase at a particular price and although it can be 

argued that other consumers pay more for the same product, ultimately the outcome is 

better for all consumers and total sales are increased.65  It has also been noted that low 

and fixed income earners are very often the beneficiaries of price discrimination.66 

Finally, the 2011 Senate Report highlighted that provisions relating to price discrimination 

have recently been repealed in many countries, including Canada in 2009.67

Coles submits that the reintroduction of a price discrimination provision is inconsistent with 

the identified objectives of the CCA – that is, the promotion and protection of competition 

and consumer welfare.  

MISUSE OF MARKET POWER, PREDATORY PRICING AND AN ‘EFFECTS TEST’ – 
SECTION 46 CCA

THE NEW PROVISIONS HAVE NOT YET BEEN TESTED & CLARIFICATION HAS BEEN 

PROVIDED

Coles supports the observation of Justice Middleton of the Federal Court of Australia in 

relation to the recent provisions that have been introduced into section 46 following the 

61  Law Council 
62  Treasury Submission citing the Swanson Committee 
63  Corones, Competition Law in Australia (5th ed, 2010, LBC, Thomson Reuters), [8.150](p 468) cited in Law Council of Australia Submission; 

Treasury Submission p. 16. 
64  himler report cited in the treasury submission.
65  Law council submission p. 4
66  law council p. 4
67  Senate Inquiry 2011 p. 98.
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High Court’s decision in Boral.68 Justice Middleton states that sufficient clarification has 

been provided to section 46 through the recent amendments,69 which include subsections 

46(6A),70 46(1AAA) and 46(4A)71 and subsections 46(3C) and 46(3D),72 introduced in 2007 

and 2008. (I made a small amendment – put the citation after the comma.)

Further, Coles also endorses the Federal Government’s response to the 2011 Senate 

Inquiry; that it is only when the relevant CCA provisions have been tested by the ACCC in 

the courts that a valid assessment of the new provisions can be made.73 

Coles agrees with the Business Council of Australia and Professor Robert Baxt, that there 

is an ‘unfortunate tendency’74 in Australia for calls to amend the CCA in response to 

controversial situations like that of the ‘Milk Wars’. Arguably, this ‘knee-jerk’75 response is 

often based on political motivations76 and may eradicate any incentive for corporations to 

behave in a genuinely competitive way.77 This may ultimately result in increased prices for 

the consumer, reduced employment and investment and an Australian economy that is 

less competitive.78  

Coles submits that the provisions in section 46 are working effectively79 given that in 2010, 

the ACCC successfully prosecuted Cabcharge Australia Ltd under section 46 of the CCA 

for predatory pricing.80  Finally, in the ACCC v Eurong Beach Resort81 the ACCC was 

successful in relation to predatory pricing pursuant to section 46.82 

Coles submits that no further amendments should be introduced because the law has 

been clarified by the subsequent amendments referred to above and those provisions 

68  Justice John Middleton article; Law council p. 5.
69  Justice John Middleton article; Law council p. 5.
70  Justice john middleton. 
71  Law council p. 6.
72  S46(1) and s46(1AA) – struggle of the small against the large, p. 123.
73  Government response; law council p. 3. 
74  Robert baxt good article
75  BCA comments from commerce (2011)
76  Robert baxt good article
77  Business council (2011) –comments from commerce – p. 70. 
78  Comments from commerce (2011) – p. 70. 
79  Senate inquiry, p. 106.
80  Australian Competition and Consumer Commission v Cabcharge Australia Ltd [2010] FCA 1261. 

http://www.australiancompetitionlaw.org/cases/cabcharge2010.html 
81 ACCC v Eurong Beach Resort [2005] FCA 1900. 
82  Julies lecture notes. 
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have not yet been tested. 

‘PURPOSE’ IS SUFFICIENT

Coles does not support the introduction of an ‘effects test’ into section 46 of the CCA, 

because the current requirement of ‘purpose’ is an appropriate means for differentiating 

between pro-competitive and anti-competitive behaviour. 83  

The ‘effects test’ looks at the result of the behaviour of a person, rather than the behaviour 

itself.  The ‘effects test’ is redundant because ordinary competitive behaviour may have the 

same effect as anti-competitive behaviour. That is, competitors could be injured 

irrespective of whether a person with market power has acted competitively or anti-

competitively. This is also the position of Professor Pengilley who is of the view that an 

‘effects test’ may impugn conduct, which is at the very core of the competitive process. 84 

Coles notes that this was also the submission of the Dawson Committee.85 Currently, 

section 46 is focused on individual firms that have a substantial degree of market power, 

which engage in anti-competitive behaviour. 8687 (Two footnotes beside each other?)

The introduction of an ‘effects test’ would likely provide uncertainty for businesses.88 This is 

because a firm may feel compelled to consider the likely and even the unexpected effects 

of their behaviour, on both current and prospective competitors, being regarded as 

competitive, as well as anti-competitive.89  

Further, the introduction of an ‘effects test’ could ‘unduly widen’90 the ambit of the 

prohibition91 such that pro-competitive behaviour that the CCA seeks to foster may be 

deterred.92 As suggested by Professor Pengilley, the introduction of an ‘effects test’ would 

make businesses reconsider their role within a competitive marketplace. 93 Specifically, he 

says:

83  Mallesons article p. 249; senate inquiry p. 104; treasury submission p. 12.
84  ACCC’s submission to the Dawson Inquiry. 
85  Dawson report.
86  Senate inquiry dawson report p. 104; treasury submission p. 13.
87  Dawson report http://tpareview.treasury.gov.au/content/report/html/Chpt3.asp 
88  warren pengilley

89 cooney committee Cited in Quo Vadis?

90  Cooney committee cited in Mallesons article.
91  Cooney committee cited in Mallesons article.
92  Dawson report
93  ACCC’s submission to the Dawson Inquiry.

© Private Law Tutor 2012
Page 14 of 17

http://tpareview.treasury.gov.au/content/report/html/Chpt3.asp


Instead of competition being about obtaining and retaining market share, it is 

reconceptualised as involving a duty of care to forsake market share, if necessary, to 

preserve and perhaps even nurture other competitors. 94 [emphasis added] (I have 

amended this to font size 11 to be AGLC compliant)

Therefore, businesses will cease to understand their true position in a competitive 

environment, creating uncertainty as to how they may or may not act.95  

In addition, Mr Weeliem Seah also notes that an ‘effects test’ is unlikely to ameliorate the 

alleged complications with the ‘purpose test’ because it is not straightforward in its 

application.96 Specifically, this is because issues of causation can arise in determining the 

link between the allegedly impugned conduct and the effect of that conduct.97  (It may be 

worth mentioning who Mr Seah is.)

Finally, it should be noted that the legislature has implemented sections that provide 

assistance in establishing whether or not a firm has the requisite purpose as required in 

section 46(1), such as section 46(7) which allows purpose to be inferred, and section 4F(b) 

which provides that the prohibited purpose need only be ‘substantial’.98 

A LOW THRESHOLD ALREADY EXISTS IN THE CCA

As the Productivity Committee has noted, the introduction of an ‘effects test’ into section 

46(1) could potentially lower the jurisdictional requirements for prosecution under the Act.99 

Coles submits that there is no need for amendments, such as an ‘effects test’ to be 

introduced, because recent amendments, such as the ‘Birdsville Amendment’, have 

already significantly lowered the threshold for proving a breach of the CCA.100 Thus, any 

additional amendments to section 46 would lower the threshold even further and therefore 

risk prohibiting ‘species’101 of vigorous competitive behaviour.102 

94  ACCC’s submission to the Dawson Inquiry.
95  Robert baxt good article. 
96  Mallesons article, p. 264.
97  Mallesons article, p. 264.
98  Mallesons article; treasury
99  Productivity commission in Boral, Dawson etc (see low threshold in assignments notes).
100 Julie Clarke, PP – what businesses must know, 2008. 
101 French CJ. 
102 French CJ; Julie Clarke, PP – what businesses must know, 2008.
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For section 46(1AA) to be contravened, one of the jurisdictional requirements is that a firm 

must have ‘a substantial share of a market’. (Citation?) Dr Julie Clarke highlights that this 

threshold is significantly lower than that of ‘market power’ as required by section 46(1).103 

‘Market share’ was said to be an easier threshold to satisfy than that of ‘market power’.104 

However, the Law Council has highlighted that ‘market share’ is an inappropriate tool for 

determining whether or not a firm has market power.105 It has been recognised, particularly 

in section 50(3) of the CCA, that market share is not the sole factor when determining 

market power106 and may distort a valid determination of market power.107 Where a firm 

does not have ‘market power’, but has a ‘substantial share of a market’, that firm may still 

risk being found to have engaged in conduct that constitutes predatory pricing because 

they have tried to undercut their competitor’s prices.108 However, it is this type of robust 

competitive behaviour that competition law seeks to encourage.109 Thus, as past Chairman 

of the Law Council of Australia, Trade Practices Committee, Mr Bill Reid notes, such an 

outcome may be critically inconsistent with the objectives of enhancing the welfare of 

Australian consumers.110 Furthermore, the test for ‘market share’ provided in section 

46(1AB) is arguably unclear and therefore businesses may need to be guarded when 

discounting until clarification has been provided by the Court.111

Additionally, section 46(1AA) does not have the ‘taking advantage’ precondition as 

required by section 46(1).112 Professor Corones notes that the Courts have considered 

economic efficiency in the context of the ‘taking advantage’ element.113 In the absence of 

the ‘taking advantage’ element, Professor Corones highlights that consumers are unlikely 

to benefit from decreased prices, because corporations may be unwilling to utilise 

efficiencies to decrease prices that may then negatively affect inefficient smaller 

competitors.114 Thus, as Dr Clarke notes, discounted prices that may be beneficial to 

103 Julie Clarke, PP – what businesses must know, 2008, p. 5.
104 Quo vadis. 
105 Law council, p. 7.
106 Law council submission, Editorial (2007) 35 ABLR 313, p. 314.
107 Law council p. 7.
108 Editorial (2007) 35 ABLR 313, p. 313; bill reid, p. 51; Julie Clarke PP – what businesses must know – p. 2.
109 Dr Julie Clarke, PP – what businesses must know p. 2.
110 Bill reid, s46 – a new approach. 
111 Julie Clarke, PP – what businesses must know – p. 6.
112 Julie Clarke, PP – what businesses must know, 2008.
113 corones, section 46(1) and section 46(1AA) – the struggle of the small against the large p. 113.
114 Section 46(1) and section 46(1AA) – the struggle of the small against the large, p. 123.

© Private Law Tutor 2012
Page 16 of 17



consumers and consequently genuinely competitive behaviour, may be caught by section 

46(1AA).115

Coles submits that the threshold for proving breach of section 46 is already very low. Any 

further amendment, such as the introduction of an ‘effects test’, may lower this threshold 

even further, thus stifling innovation,116 risking penalising and deterring pro-competitive 

conduct, protecting less efficient small businesses, and jeopardising the competition 

process. Ultimately, consumers are likely to suffer. 

ACCC’S CONDUCT

Coles would welcome clearer guidelines from the ACCC with respect to when they may 

prosecute and what conduct would be considered to be anti-competitive and thus 

prosecuted under section 46.  

Conclude:

will do conclusion tomorrow – intend to highlight the subheadings in conclusion for reasons 

for no amendments to be made in addition to:

- protecting small business through industry policy, not CCA.

- As French CJ has stated: “when competition laws become primarily business 

protection laws then they are in truth stood on their head.”

115 Dr Julie Clarke, Dr Julie Clarke, PP – what businesses must know p. 7.
116 Baxt good article. 
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