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Dear [Student Name Removed],

Your essay contains some good and relevant information which I have highlighted. 
You discuss both judicial review and merits review and have elaborated on 
jurisdictional error, ultra vires and unreasonableness. Lack of evidence is one area 
you have not touched on. It is important to address all aspects of an essay 
question. The question rests largely on whether courts have indulged in ‘de-facto’ 
merits review under the guise of jurisdictional error etc. However these are 
legitimate grounds of judicial review as evidenced by the ADJR act s 5 & 6.

Regarding merits review you do touch on its fundamentals, however I believe you 
require more explanation and background. In the last part of the essay you begin to 
discuss merits review, then you go a little off topic and then the essay ends 
abruptly. I recommend you spend a little more time working on that section and also 
linking it back to the essay question – which makes a bold statement as to whether 
courts have overstepped into the realm of judicial review. It is important you 
express an opinion of whether or not you believe this to be so.

It is important to have a clear introduction and conclusion – you have not included a 
conclusion. In both introduction and conclusion it is important that the reader has a 
clear indication of your views on the essay topic.

I urge you to pay particular attention to the AGLC – I have provided guidance 
wherever possible. Make sure each of your footnotes have full stops afterwards and 
include a bibliography also.

One of my main concerns is that you have provided little to no academic authority 
for your arguments. It is crucial that you use both primary (cases and legislation) 
and secondary (journals and books) to back up your arguments.

However these factors are not difficult to address. Just spend half a day reworking 
and your essay will improve significantly.

One other thing – I recommend you mention the principles of good government – 
openness, accountability. 

Good luck

Private Law Tutor
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Essay Topic  - Judicial review should be limited to the consideration of errors of law 
strictly defined. Issues of fact should be the sole preserve if the decision maker or merits  
review. Consequently, courts should not indulge in de facto review of factual issues under  
the guise of ultra virus vires or jurisdictional error in areas such as jurisdictional fact,  
unreasonableness and lack of evidence. –

Argue for judicial review.

The process of administrative law allows a person to contest decisions that affect them 
under the decision decisions of governments public authorities. Administrative law 
provides the benefit of merits review to determine whether the correct decision was 
lawfully made. (This is judicial review – which traditionally deals with legality alone).The 
merits review process evaluates facts and policies on which the decision was made.1 
Merits review can be distinguished from judicial review. The process of judicial review 
involves review by courts and identifies whether the decision maker has complied with the 
law in making the decision.

Judicial review derives from powers vested in the Constitution. (It does not derive from the 
constitution, though the Constitution does provide for judicial review) Section 75(v) of the 
Constitution empowers the High Court original jurisdiction to exercise judicial review in all 
matters.2 An explanation of reviewable matter can be found in Re McBain; Ex Parte  
Australian Catholic Bishops Conference3were where the High Court held that the matter 
was not a reviewable.4 (It is worth mentioning the Marbury v Madison case which was the 
first case to declare the judicial review principle).

The Federal Court has powers under s 39 B(1) of the Judiciary Act 1903 (Cth). Section 39 
B(1) states that the Federal Court has original jurisdiction to hear matters concerning a writ 
of mandamus, prohibition or an injunction against a Commonwealth official.5 Section 39 
B(1) was incorporated to expand the jurisdiction of the Federal Court to correspond with 
the High Court’s power. (A statement such as this requires a reference to provide 
authority).

Jurisdictional and non-jurisdictional error is the core of administrative law jurisprudence . 
The distinction is derived from the doctrine of separation of powers. (I do not believe these 
statements are factually correct. The core of administrative law is curtailing the power of 
government bodies. A breach of the separation of powers can constitute a jurisdictional 
error, for example, a tribunal or court exceeding their jurisdiction but you need to explain 
this and also provide a reference).
 Judicial power is exercise exercised through judicial processes vested in federal courts.6 
(State courts can exercise judicial power, it is not limited to the federal courts).The power 
enables the court to impose judgements judgments, injunctions and discontinue 
proceedings.7 An administrative tribunal on the other hand unable to impose judgements 

1 Re Faulkner and Comcare [2007] AATA 1541.
2  S 75 Commonwealth of Australia Constitution Act Commonwealth of Australia Constitution Act 1900 (IMP) s 

75(v).
3  Re McBain; Ex Parte Austalian Catholic Bishops Conference (2002) 209 CLR 372. HCA
4  Ibid.
5  Section 39 B(1) Judiciary Act 1907 (Cth) Judiciary Act 1907 (Cth) s 39B(1).
6  Queensland v JL Holdings (1997) 189 CLR 146. (You forgot to add the citation)
7  New South Wales v Commonwealth (Wheat case) (1915) 172 84 New South Wales v Commonwealth (1915) 20 

CLR 54.
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as it has administrative power and not judicial.8 (Explain that administrative power is 
essentially merits review. It is exercised by tribunals and reviews the merits of decisions. It 
is a function of the executive branch of government. Discuss the different tribunals such as 
the AAT, VCAT etc) The distinction is in Brady’s9 Brandy’s case that explains judicial power 
must be performed by the Commonwealth and not the executive arm of government.10 
(Brandy is a seminal case that makes the distinction between executive and judicial 
powers – a good authority)
Jurisdictional error occurs where an administrative body decides a matter outside its 
jurisdiction compared to non jurisdiction non-jurisdictional error which occurs when a an 
administrative body acts within its jurisdiction but wrongly appropriates its power. (Focus 
more on jurisdictional error rather than non-jurisdictional error as the distinction between 
the two is rather blurred nowadays. Also provide a reference here.) A court has the power 
to quash a decision of an administrative body in circumstances where a tribunal or court 
acts outside its jurisdiction, performs a decision in bad faith, fails to comply with justice or 
incorrectly applies the facts. (Reference)When an administrative body acts outside its 
power, the decision is considered ultra virus vires and thus non- existent.11 (Explain what 
ultra vires means – it is ‘beyond power’. A better way to describe ‘non-existent’ may be 
‘void’.)
In Anisminic,12 the House of Lords upheld that where an administrative body engages in an 
error of law in its decision, the court will review the purported decision as a nullity.13 
Consequently the House by a 3-2 decision concluded that the commissioner’s decision 
was void and nonexistent non-existent. Lord Reid's judgements judgments were 
influenced by Lord Diplock’s comments in re Racal Communications Ltd. (Reference and 
add citation in footnotes) Lord Reid’s  in Anisminic explaines explains: at [15] 

“... there are many cases where, although the tribunal had 
jurisdiction to enter on the inquiry, it has done or failed to 
do something in the course of the inquiry which is of such 
a nature that its decision is a nullity. It may have given its 
decision in bad faith. It may have made a decision which it 
had no power to make. It may have failed in the course of 
the inquiry to comply with the requirements of natural 
justice....” (Remove quotation marks for long quotes that 
are indented and make the text slightly smaller. Size 10 if 
the rest of the essay is 11).

The decision in Anisminic14 demonstrates the courts court’s reluctance to allow legislative 
provisions that limit judicial review. (A statement like this requires authority. For your own 
information: Legislative provisions that limit judicial review are called privative clauses but 
it is not the court’s role to either allow or disallow them due to the separation of powers. 
However they do tend to ‘read them down’ as not to oust their jurisdiction.) The decision 
abolished the difference between jurisdictional and non-jurisdictional error in England.
The Australian position in Craig15 rejects the precedent in Anisminic. (How so? Explain) 

8  Harris v Caladine (1991) 172 CLR 84.
9  Brandy Brady v Human Rights and Equal Opportunity Commission (1995) 18
 CLR 245.
10  Ibid.
11  Anisminic v Foreign Compensation Commission [1969] 2 AC 147.
12  Ibid.
13  Ibid. 
14  ibid
15  Craig v South Australia (1995) 184 CLR 163.
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The decision in Craig16 identifies the factors which establish the prerogative writ of 
certiorari. Craig further demonstrates error from an inferior court where the asserted error 
was a result of ‘jurisdictional error’ or ‘error of law on the face of the record’.17 (Just a note 
– why have you used quotation marks here? It is important to be consistent with your use 
of them throughout the essay) Australian courts apply certiorari to provide a just and 
equitable outcome in respect of judicial error. (Judicial error or jurisdictional error? It is also 
important to explain what certiorari is. It is the setting aside of a decision.)

Craig 18 establishes that Australian courts view jurisdictional and non-jurisdictional error as 
a separate doctrine doctrines. Therefore, judicial review in Australia preserves the 
distinction between jurisdictional and non-jurisdictional error for courts.19 (I have attached 
an article for you to read regarding this distinction to better help you understand the 
concept. See attached).

Brennan CJ, Dean, Toohey, Gaudron and McHugh JJ in an a unanimous decision stated: 
at 179: 

“If a such a administrative tribunal falls into an error law 
which causes it to identify a wrong issue, to ask itself a 
wrong question, to ignore relevant material, to rely on 
irrelevant material, or at least in some circumstances to 
make erroneous finding or to reach a mistaken conclusion 
and the tribunal’s exercise or purported exercise of power 
is thereby affected, it exceeds its authority or powers. 
Such an error of law is jurisdictional error which will 
invalidate any order or decision of the tribunal which 
reflects it”. At 179.20 (Remove quotation marks, make text 
slightly smaller. Footnote 179 rather than have it beside 
the quote).

The decision in Kirk21 explains jurisdictional error and error of law on the face of the record. 
The issue before the High Court concerned the Industrial Court’s exercise of judicial error 
(judicial power or jurisdictional error?) by incorrectly applying sections 15 and 16 of the 
OH&S Act.22 (Provide the full name of the act and citation) The decision further confirms 
that privative clauses that prevent a right of review will be unsuccessful if the decision is 
outside the authority of the court or tribunal. Therefore, section s 179 of Industrial 
Relations (Is this an act or regulation? specify) was invalid and could not restrict judicial 
review. Kirk demonstrates that the NSW Court of Appeal cannot dissociate of it 
authoritative character in respect to inferior courts.23 (Not sure what this last sentence is 
trying to say. The main point of the paragraph, as I understand it, is privative or ouster 
clauses. This is an important point in discussing judicial review however it is probably 
better to explain what a privative clause is, how it restricts judicial review and also how the 
courts do not like them because it stops them from doing their job – which is judicial 

16  Ibid. 
17  Ibid. 
18  Craig v South Australia (1995) 184 CLR 163. Ibid.
19  Ibid. 
20  Craig, ibid., 179 per curiam Brennan CJ, Dean, Toohey, Gaudron and McHugh JJ.
21  Kirk v Industrial Relations Commissioner [2010] HCA 1 at [48]; (2010) 84 ALJR 154. Kirk v Industrial Relations 

Commission (NSW) (2010) 239 CLR 531. (This is the correct citation – HCA is an unreported judgment - use CLR 
wherever possible)

22  Ibid.
23  Ibid. 
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review. This is where the original jurisdiction of the High Court becomes relevant because 
you cannot oust its jurisdiction – it is constitutionally entrenched. There are some relevant 
cases on the topic including r v Hickman, plaintiff s 157 – but make sure you are 
discussing this in context of the essay question).
The Commonwealth governs judicial review by the Federal Court under Administrative 
Decisions (Judicial Review) Act Cth 1977 (ADJR Act). (The 1977 goes before (Cth) and 
(Cth) should be in brackets. Also do not italicise (Cth). Also, the High Court, Federal 
Magistrates’ Court and Supreme Courts exercise federal jurisdiction. States also have 
powers of judicial review.) Section 3 of the Act provides the requirements for judicial review 
and states a decision must be of an administrative character made under an enactment.24 
(Very good and important point because a decision is only reviewable to the Federal Court 
if the enabling act provides for it). Section 5 of The ADJR Act enables a person to apply to 
the Federal Court or the Federal Magistrates Court for review of a decision made in 
violation of natural justice, error of law or procedure and jurisdictional decision making 
power.25 (This is a very important point – these are known as the grounds of judicial review 
and are in both s 5 & 6 of the ADJR act. I would give this point a lot of weight in the essay 
because it is a seminal point).

Ultra Virus Vires

Decisions made without correct power establish the grounds of ultra virus vires.26the The 
grounds allowing Uutra virus ultra vires includes (i) the decision maker engages in abuse 
of power in making the decision,27 (exceeds power) (ii) failure to exercise their own 
decision making power28 (I assume you are referring to inflexible application of policy?) (iii) 
procedural ultra virus vires occurs when a decision maker unlawfully applies power and 
procedural requirements.29 (Fails to comply with relevant procedures.) Sections 5(1)(b) 
and 6 (1)(b) of the ADJR Act identify the grounds of review when a decision maker fails 
observe procedural requirements.30 Substantive ultra virus vires occurs when a decision 
maker attempts to make a decision that they are not empowered to make.31 Sections 5(1)
(d) and 6(1) (d) identifies the grounds of review when where a decision maker was not 
authorised to make the decision by the enabling Act act.32

Decisions made on irrelevant considerations will amount to grounds of ultra virus vires.33 
(These are also grounds of judicial review under the ADJR Act) Sections 5 (1)(e), 5(2)(a), 6 
1(e) and 6(2)(a) of the ADJR Act states  the grounds of review for decisions applying 
irrelevant considerations into the exercise of authority.34 The decision in Peko-Wallsend 

24  S 3 Administrative Decisions (Judicial Review) 1977 (Cth) s 3.
25  S 5 Administrative Decisions (Judicial Review) 1977 (Cth) s 5, s 6.
26  Project Blue Sky Inc v Australia Broadcasting Authority (1998) 194 CLR 355.
27  Edelstein v Wilcox (1988) 83 ALR 99 FCA.
28  Re Drake and Minister for Immigration and Ethnic Affairs (No 2) (1979) 2 ALD 634.
29  Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355. (Italicise)
30  Sections 5(1)(d) and 6(1) (d) Administrative Decisions (Judicial Review) 1977 Cth. Administrative Decisions  

(Judicial Review) 1977 (Cth) ss 5(1)(b) and 6(1) (b).
31  Short v Poole Corp [1926] Ch 66, 90-91. (I do not believe the pinpoint is relevant to your argment here.
32  Sections 5(1)(d) and 6(1) (d) Administrative Decisions (Judicial Review) 1977 Cth. Administrative Decisions  

(Judicial Review) 1977 (Cth) ss 5(1)(d) and 6(1) (d).
33  R v Trebilco Ex parte F S Falkiner & Sons Ltd (1936) 56 CLR 20; Murphyores Inc Pty Ltd v Commonwealth (1976) 

136 CLR 1.
34  Sections 5 (1)(e), 5(2)(a), 6 1(e) and 6(2)(a) Administrative Decisions (Judicial Review) 1977 (Cth). (put the 

sections after the act)
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Ltd35 states irrelevant considerations must be decided by considering the subject matter, 
scope and aim of the Act if the legislation fails to state the conditions.36 (May be worth 
mentioning whether the decision maker was bound to take certain factors into 
consideration. A very important factor in relevant and irrelevant considerations).

A decision make must not engage in unreasonable decision making power.37 The statute 
under s 5(1) (e) 5(2)(g) and 6(2)(g) of the ADJR Act identifies the legislative frame work 
framework regulating unreasonable exercise of power.38 Unreasonableness can include 
grounds of unjustified treatment, failure to investigate, unpredictable power and 
absurdity.39 (It is worth mentioning Wedensbury unreasonableness and providing a 
reference to the case. I realise you have footnoted it but it is worth putting into the body of 
the essay).

Privative Clauses
The incorporation of privative clauses limit the courts court’s power to review decisions of 
administrative bodies. In R v Medical Appeal Tribunal; Ex Parte Gilmore  the court found 
that the use of privative clauses to limit the courts power did not prevent an order for 
certiorari.40 A similar view was adopted in R v Hickman; Ex Parte Fox and Clinton 41 where 
the court claimed that a privative clause could not restrict power conferred on the court.42 
(This is a main case of authority for both private clauses and jurisdictional error, however 
there are also more recent cases particularly around areas of immigration.)
In R v Hickman43 the issue was whether particular workers in the coal sector constitute 
jurisdictional fact and judicial review. (I would have a better attempt at summarising the 
case because I am unsure what you are trying to say here) The Local Board had power 
under the National Security (Coal Mining Industry Employment) Regulations 1941 – 44 
(Cth) to resolve matters in regards to relations between employees and employers in the 
coal industry. 44Regulation 17 stated that decisions of the board must not be contested or 
appealed against. The High Court ruled that legislation which limits judicial review will be 
to be invalid. Consequently the Board’s decision was invalid and particular workers were 
not considered as workers under the coal and mining industry.45

The Privy Council in South East Asia Fire Bricks Firebricks46explains the authority in 
Anisminic. The decision identifies that legislation which oust ousts the power of the High 
Court to review decisions of an inferior court must strictly apply. (This is not correct 

35 Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24. (Just a note that this is in a different font, perhaps 
change it for consistency?)
36  Ibid.
37  Provincial Pictures House Ltd v Wednesbury Corp [1948] 1 KB 223.
38  s 5(1) (e) 5(2)(g) and 6(2)(g) Administrative Decisions (Judicial Review) 1977 Cth. (put the sections after the act.  

Also put (Cth) in brackets).
39  Council of the City of Parramatta v Pestell (1972) 128 CLR 305 HCA; Luu v Renevier (1989) 91 ALR 39 FCA; 

Edelsten v Wilcox (1988) 83 ALR 99 FCA; Minister for Primary Industries and Energy v Austral Fisheries Pty Ltd 
(1993) 40 FCR 381. (I have crossed out the court references at the end of the citation because they are not necessary 
and make the citation incorrect)

40  R v Medical Appeal Tribunal; Ex Parte Gilmore [1957] 1 QB 574 (UK) (pre Anisminic). (Unnecessary to state pre 
Anisminic)

41  R v Hickman; Ex Parte Fox and Clinton (1945) 70 CLR 598 HCA (pre Anisminic). 
42  Ibid. 
43  R v Hickman; Ex parte Fox & Clinton (1945) 70 CLR 598.
44  Ibid.
45  Ibid.
46 South East Asia Fire Bricks Firebricks v Non Metallic Mineral Products Manufacturing Employees’ Union [1981] 

AC 363.
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because it is impossible to oust the jurisdiction of the High Court. Jurisdiction can only be 
ousted from lower courts) Where an administrative body acts without authority or fails to 
exercise justice (natural justice?) the decision is a nullity.47 (Not necessarily a nullity but 
can be a ground of judicial review or a jurisdictional error)

Process of Merits review 

The Administrative Appeals Tribunal Act 1975 (AAT) introduced the Commonwealth 
Administrative Appeals Tribunal. The tribunal has jurisdiction to review decisions made 
under Commonwealth legislation. A person may obtain review of a decision if the 
legislation states that a decision can be appealed to the AAT, the applicants applicant’s 
interests are affected by the decision and that a reviewable (a reviewable what?) has been 
made.48 (Good. It is important you discuss merits review since this is a large part of the 
question. Merits review is also available at a state level – VCAT in Victoria, for example. 
Try to elaborate on how this is different from judicial review. Also that tribunals are part of 
the executive branch of government).

The AAT must review the facts and circumstances of each case to determine the correct 
outcome. The role of the AAT is to review decisions under its own discretion and not base 
decisions on policy considerations.49 (Policy considerations can play a part so long as they 
have not been inflexibly applied)

The provisions allowing a an administrative body to make decisions must be specific to an 
Act. (I know what you are trying to say – that it must be allowed by the enabling act. 
Perhaps try to express this in a clearer manner) This was examined in Australian National 
University and Burns50. In this decision their Honours concluded that the decision was not 
made under an enactment but under a contract employment.51 (Therefore it was not a 
decision made under an enactment which meant it could not be reviewed).

Decisions of administrative character must incorporate executive decision making power 
rather than the legislative law making power.52 (It is unclear what you are trying to say 
here. Remember legislative power and executive power are very closely aligned since the 
executive is drawn from the legislative branch of government. Perhaps a better way to 
express is that decisions must be of an administrative character) A decision of an 
administrative character is evident in Toohey’s53 case. 

In Schliesk v Minister for Immigration and Ethic Affairs a deportation order was made 
against Mr Schliesk under s 22 of the Migration Act (Cth). (Italicise cases) The Act claims a 
person may be deported out of Australia by an authorised officer on the conditions that the 
deportee leaves Australia and is of violent nature. Mr Schliesk claimed the Minister’s 
decision was unlawful however, the Court held that Mr Schliesk could be deported.54 (The 
minister is exercising executive/administrative power here) A similar situation was in 

47  Ibid.
48  Collector of Customs (NSW) v Brian Lawlor Automotive Pty Ltd (1979) 41 FLR 338. FCA 
49  Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409. FCA
50  Australian National University v Burns (1982) 5 ALD 67. FCA
51  Ibid.
52  Above n 10 Above n 10 is an ibid for the Brandy case. I am unsure how this is relevant here. Also you cannot use 

above n for cases or legislation.
53  Minister for Industry and Commerce v Toohey Ltd (1982) 4 ALD 661. FCA 
54  Schliesk v Minister for Immigration and Ethic Affairs (1988) 84 ALR 719.
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Haneef’s55 case. Dr Haneef was considered to be involved with terrorism activities and 
was allowed bail by the magistrate. On the day of his bail the Minister for Immigration 
cancelled Dr Haneef’s visa. Dr Haneef argued the decision and claimed his visa was 
cancelled for the purpose of extending his detention sentence so police could investigate 
his conduct. The Court held that the events did not constitute an ulterior purpose by the 
Minister. An inquiry was later made to the cancellation of Dr Haneef’s visa which revealed 
that the Minister’s decision was improper.56 (A good example but you veer a little off topic. 
The purpose of this is to discuss merits review and executive power so try to stay on the 
topic)

The Federal Court considered the grounds of unauthorised purpose in South Australia v 
Slipper. The Commonwealth acquired land in South Australia for nuclear waste purposes 
by making an urgent request instead of following prescribed procedures. The Court held 
the Commonwealth acquired the land on unauthorised grounds.57 Actions involving 
unauthorised practices by the Magistrates Court of avoiding applications of mandatory 
procedures can provide grounds of judicial review.58 (Once again I am unsure why you 
have mentioned this. It is not relevant to the topic of merits review and executive power).

CONCLUSION?

55  Haneef v Minister for Immigration and Citizenship [2007] FCAFC203 FCA 1273.
56 Ibid.
57  South Australia v Slipper (2004) 135 FCR 259.
58  Police v Clayton-Smith (2010) 107 SASR 261.
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