
Private Law Tutor 
Prepare for your studies! 

Academic Academic Academic Academic Academic
Professional Professional Professional Professional 

Punctual Punctual Punctual Punctual Punctual
Intelligent Intelligent Intelligent Intelligent Intelligent

Diligent Diligent Diligent Diligent Diligent Diligent

Student Assessment Response 

1



Care should be taken when drawing upon the tutoring services 
provided in view of Academic Misconduct policies of your 

university. The work provided should be used as a guide only. It 
should not be used as a basis for final submission of any 

assessment tasks whatsoever.

2



Question One

Dagwood and Vivian have both led sheltered lives and are fascinated by the concept of sex. 
One day they decide to put theory into practice with the help of Dr Nude’s ‘Guide to Sex’.  As 
neither  has  engaged  in  any  sort  of  sexual  activity  before,  they  read  the  step-by-step 
instruction guide.  Not long after they put the instruction book aside, Dagwood becomes 
excited and decides to do his best to please Vivian.  Vivian becomes frightened as Dagwood 
attempts an act of penetration. She begins to scream hysterically and Dagwood, interpreting 
her  behaviour  as  what  Dr  Nude  refers  to  as  the  ‘Big  0’,  commences  to  have  sexual 
intercourse. The next day Vivian tells her mother everything, insisting that she did all she 
could to resist Dagwood’s act of intercourse.

Discuss Dagwood’s criminal liability.

Dagwood wants  to know if  he has any liability  after  having continuing to have sex with 
Vivian. 
 

Rape 

Dagwood (“D”) may be charged with rape as per s38 of the Crimes Act (the act) after 
continuing to have sex with Vivian. The statutory law of rape protects a person’s right not to 
have sex (and ensure that sexual relationships are not bound up with coercion and 
violence). 

According to s 38 (Crimes Act), a person commits rape if they intentionally sexually 
penetrate another person without that person's consent, and while either being aware that 
the person is not consenting or might not be consenting; or, while not giving any thought to 
whether the person is not consenting or might not be consenting; or, after sexual penetration 
he or she does not withdraw from a person who is not consenting on becoming aware that 
the person is not consenting or might not be consenting. The onus is on the prosecution to 
establish the guilt of the defendant. 
This is a good way to start. You have outlined the law as it is in the Act. My suggestion here 
is to perhaps dot point the elements to make it clearer. Otherwise, what can happen is that 
by just rewriting the law you can lose time and create sentences which are very  long and 
difficult to follow. Therefore, my suggestion here would be to paraphrase the law in your own 
words and dot point. This  is just to make it clearer for you and the reader.

AR   (dont know what this means)  

Sexual penetration   (“SP”)  
SP is defined in the act in s 35. It includes penetration by penis into the vagina. The 
construction of section 35 indicates that sexual Ppenetration includes penetration, no matter 
how slight:can also be “however slight” (Papa). On the facts of this question, This means 
that D sexually penetrated V by commencing to have sex.    

Without V’s consent 
Consent is understood as agreement free from compulsion. It refers to the state of mind of 
V.(are you sure, this is the actus reus component) It is a fact for the jury to decide (Q of L 1, 
93). In helping the jury determine to decide whether there was consent in the mind of V at 
the time   (  remember   this is consent with regards to the actus reus. So the mental aspect is   
not srelevant in my view.. Really should only consider whether   the physical state of affairs   
indicated there was a lack of consent) D commenced to have sex, and whether this consent 
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was vitiated, need to look at ss 36(a) to (g), 37(1)(a) and (b) and 37AAA. Where relevant, 
the judge must direct the jury about these sections. 

I would have liked to see you actually paraphrase what consent is in the context of the 
Crimes Act. This will show you understand it.

Remember the I(ssue) R(ule) A(pplication) C(onclusion) principle. 

Deciding to put “theory into practice” suggestseems like a there was a  mutual decision to 
experiment with sexual interaction and intercourse., with the likelihood that will have sex. 
Therefore, on the facts, it appears that a lack of consent in the actus reus component of rape 
may not be present.

However as D attempted to have sex with Vivian, she screamed “hysterically”, doing all she 
could at the time to resist. It seems Vivian was not consenting at the time D began to 
penetrate her. V becomes frightened at threshold of sex happening – suggests was 
comfortable initially, also that knows something going to happen although doesn’t 
necessarily mean V understands it. Step – by- step – very clear, no mistake as to what sex 
is in theory. (i'm a little confused here) I think what you may be trying to suggests is that 
because V was comfortable with the concept of sex in theory and D's initial sexual advances 
and foreplay, that there may have been consent.

By contrast, upon the act of penetration, the facts tend to indicate the vitiation of V's initial 
consent. That at the point in time, V becomes fearful of penetration and her physical 
response is one which tends to indicate she no longer freely agrees to have intercourse.

V tells her mum basically straight away which indicates that something was wrong and she 
was looking for protection.  (not necessarily, she may have told her mum because she had 
second thoughts about having sex with D and wanted to cover it up by saying it was rape) 

Note also s 66 evidence act – against hearsay when complain immediately. You may want 
to elaborate on this.

therefore cos sp and without V’s consent, the AR has been satisfied. I agree that there may 
not have been consent and the actus reus component is satisfied. However, I believe you 
may just need to make that clearer.

please look at s38(2)(b). I think this is relevant on the facts.

MR

Under s.38(2)(a), the fault element is satisfied if the defendant intentionally sexually 
penetrates, while being aware that the person is not consenting or might not be consenting.

Intentional SP – 
Penetration must be voluntary and positive. There is nothing on the facts to indicate that 
penetration was accidental. Accordingly, penetration on the facts is intentional.

This is clear and to the point.

Aware or not giving any thought (possibility standard) to whether V was consenting 
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At common law, an accused person who believes the complainant was consenting to sexual 
penetration cannot be convicted of rape, even if a reasonable person would not have held 
this belief. However after the jury reforms (37AA refined Morgan, which used to require only 
an honest belief), the jury will be directed to consider the reasonableness of the belief in the 
circumstances. The prosecution must prove that the accused intended to have sexual 
intercourse without consent. The evidentiary burden here is on the crowndefence. All the 
accused has to do is raise a reasonable doubt. 

The two lived a sheltered life which indicates they had little or no sexual experience. It is 
unclear on the facts whether they were in a relationship or didn’t know each other well at all; 
this may be relevant, if it was more likely that V would be consenting if they knew each other 
well or were in a long-term relationship. Their decision to put “theory into practice” seems 
like a mutual decision, and it would be reasonably likely that D thought that they would have 
sex. (I like this paragraph. Clear, to the point and I believe it raises critical issues. Well done 
on this one)

V screams hysterically as D attempts to have sex with her, which is a clear no.(just be 
careful on this point. It doesn;t necessarily mean no in the context of the circumstances 
here. 2 people who have never had sex before)  It is unclear if she continues screaming and 
would need more information to infer her consent after he commences to have sex. Most 
reasonable people would question screaming. (true. Good point) D does not have to 
explicitly ask whether V is consenting but if just he just launches on her without giving her 
time to get away, or say no, this will be considered as part of facts. ??? D continuing despite 
V’s screams however may be explained by D misinterpreting manual. Yes.  D commences 
after she screams hysterically because believes it is good for V. He wants to please V – his 
intention is not sinister at least. Yes, this is inferred from the facts. However failure to advert 
to whether V was consenting may constitute recklessness (Kitchener, although note this is 
NSW common law and not binding in Victoria).. well done. Overall, I think this is another 
clear paragraph.

D became excited and decided  to have sex. There is no mention of sharing the  decision. V 
becomes frightened at threshold of sex happening – suggests was comfortable initially, also 
that knows something going to happen although doesn’t necessarily mean V understands it. 
Step – by- step – very clear, no mistake as to what sex is in theory. There may be an issue 
of past consent. (you wrote the same thing above. I would be very careful copying and 
pasting what you wrote for actus reus consent because they are two different concepts. You 
want to show to the examiner that you can do your best to distiinguish them. 

However, I agree with your points.

Some questions will turn to reasonableness which is to the jury to determinehold, and will 
assess the reasonableness of that belief on the evidence (Laz). Don’t have to explicitly ask 
whether consenting but if just launch on her without giving time to get away or say no will be 
considered as part of facts. 
This case is analogous to DPP v Morgan (1976) – where the actions of the V were 
characteristic of non-consent, but interpreted in an unreasonable manner to be a game (or in 
this case, the big 0 in Dr. Nude’s guide). Good point. The House of lords found that honest 
belief, even if unreasonable, negates fault element of awareness that V was not or might not 
be consenting. The decision was controversial on public policy grounds (3:2) although was 
confirmed in Victoria (1986) in Saragozza. In Victoria s 37AA of the act significantly 
influences an honest albeit unreasonable belief in consent and it is arguable that if Morgan 
were decided today the outcome would be different, as a jury may not find the belief to be 
reasonably held. 
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** do I need to discuss the “OR not giving any thought to whether not consenting or might 
not be consenting” stuff separately?? No, I would discuss altogether as a part of the mens 
rea component of rape.

“on balance, I think the AR has been satisfied

I think overall you have identified the relevant facts and law. I believe the points you have 
made are good ones.

However, I believe you need to outline the law more clearly and concisely. You don't seem 
to either re-write or paraphrase the law. I think this is critical because you are identifying the 
facts very well, but the reader can get lost if you don't make it clear by linking the facts to the 
relevant laws. Overall, I think you could improve by just making the R(ule) more identifiable.

I added this in as something you may like to think about

I think what is critical in this question is -
1. neither person in this situation had had sex before;  
2. they had both been reading a book about sex and agreed to put theory into practice   
3. D may have had the potential to misconstrue V's resistence and hysterical nature as   

part of the act of sex
4. D may have been mislead as the question suggests D pleases a willing V, and her   

frightened response only arises upon penetration

these are all relevant factors in determining whether D's belief that V was consenting was 
reasonable in the circumstances. This can all be considered by the jury: see 37AA(b)(iii)

Also, the judge's directions to the jury are incredibly important (see the case of Getachew for 
how wrong directions can lead to a new trial). I would like to see you paraphrase these too. 

Conclusion 

A person must not commit rape (s 38 (1)), penalty is level 2 imprisonment (25 years 
maximum).D would be liableaccountable under s38, for intentionally having sex while not 
turning his mind to whether V might not be consenting. D was reckless as to whether she 
‘was consenting or might not be consenting’ and continued anyway. This is a  case of non-
consent where D failed to act on the responsibility imposed upon him – and does not even 
need to be considered under s.36. 

OK, this is fine,  I don't necessarily agree with your conclusion. But overall, this is a good 
response. Just a couple areas, you could improve on.

Indecent Assault 

Dagwood may be charged with indecent assault as per s 39 of the act, in relation to having 
sex with Vivian. A person commits indecent assault if they assault another person in 
indecent circumstances – either while being aware that the person is not consenting or might 
not be consenting; or while not giving any thought to whether the person is not consenting or 
might not be consenting. The onus is on the prosecution to establish the guilt of the 
defendant.

MR 
Int SP – show is. 

6



Aware consenting or might not be consenting 
- D will  arg here that he has an honest belief  cos she sat in his lap,  she nodded, 

smiles, whatever else. (where have you identified these facts from? If you are infering 
them from the question, I would indicate this)

- Pros/V will ask whether that belief was reas held as per 37AA. Evidence of that belief 
– he provocatively said to come over etc. 

o He never expressly said sex 

o S 36 – because of fear of losing job, he forced to sit on lap, may even have 
restrained her because she had to “get away”. Would a reas person think that 
a restrained person was consenting??  (I don't know where you are getting 
these facts from??)

o Were there steps taken to ascertain whether consent?  “before V could react”

Could maybe arg whether he didn’t turn mind to wheter consenting 
- Immediacy 

- Pulled down etc 

You need to consider s31(2)(b) as to whether there was an intention or recklessness to 
inflict pain etc. You haven't really considered this.

AR
Assault 
There must be an assault at common law. **have to go through elements?? Yes, you need 
to establish CL assault elements. Although, if you have established a s38 rape, you will by 
implication have established a CL assault.

Assault indecent 

The court will look at whether a right-minded person would consider it indecent or not. It is 
likely a jury would find that D’s having sex with V is indecent.  Agreed.

Assault unlawful 
No lawful excuse 

What about the lawful excuse of consent? I understand you have indicated there was a s38 
rape above, but you may still like to mention an issue the defence may raise.

MR per s 39(2)(a)
Intention 
Intention to do the act that’s indecent (R v Court) 

Knowledge that not consenting or failure to consider 
Know not consenting or might not be, OR (a) haven’t given any thought (b). 

Conclusion 
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A person must not commit indecent assault (s 39 (1)). Penalty: Level 5 imprisonment (10 
years maximum). 

I   won't really comment on this question as you haven't had the chance to respond to it fully.   
However,   take some of my comments throughout the assault responses, respond fully if you   
like and send it to me.

Question Two

Jane is an avid Elvis Presley fan and she meets Roger who has a rare copy of his first ever 
album.  Roger is soon aware of Jane’s feelings for ‘The King’ and offers to give Jane the 
album if she will  have sexual intercourse with him.  Jane sees this as an offer she can’t 
refuse and readily  agrees.   They spend the night  together  and intercourse takes place. 
Roger gives Jane the record as agreed and leaves.   Jane discovers to her dismay that 
inside the Elvis cover is a Reader’s Digest record of ‘Peter and the Wolf’.  Jane alleges that 
Roger raped her.

Discuss Roger’s criminal liability.

Roger wants to know he has any liability after having sex with Jane after claiming he owned 
a CD she wanted. 

Rape 

Roger may be charged with rape as per s38 of the Crimes Act (the act) after having sex with 
Jane. 

According to s 38 (Crimes Act), a person commits rape if they intentionally sexually 
penetrate another person without that person's consent, and while either being aware that 
the person is not consenting or might not be consenting; or, while not giving any thought to 
whether the person is not consenting or might not be consenting; or, after sexual penetration 
he or she does not withdraw from a person who is not consenting on becoming aware that 
the person is not consenting or might not be consenting. The onus is on the prosecution to 
establish the guilt of the defendant. 

See my comments above about outlining this more clearly.

AR

Sexual penetration 
SP is defined in the act in s 35. It includes penetration by penis into the vagina. Penetration 
can also be “however slight” (Papa). This means that R sexually penetrated J by 
commencing to have sex.    

Without V’s consent 
Consent is understood as free from compulsion. It refers to the mind of V. It is a fact for the 
jury to decide (Q of L  1 93). In helping the jury determine to decide whether there was 
consent in the mind of V at the time D commenced to have sex, and whether this consent 
was vitiated, need to look at ss 36(a) to (g), 37(1)(a) and (b) and 37AAA. Where relevant, 
the judge must direct the jury about these sections. 

Consent can be from words, conduct or free agreement (Question of Law No 1, 1993). J 
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“readily agrees” in order to get the Elvis Presley CD. J consented but once she knew about 
the record being a fake, withdrew her past consent. 

Jane would likely argue s. 36 (f) the person is mistaken about the sexual nature of the act or 
the identity of the person; and that she would not have slept with Roger if she had of known 
she would not receive the record. 
Analogous to Papadimitropoulos, the sexual act of penetration in and of itself was not 
mistaken and was consented to – this does not give rise to liability if later on it is found that 
the reason the intercourse was entered into was false. Examples such as R v Gallienne 
would give rise to liability – if for example Roger had of said he was Elvis (or another person) 
and that is the reason she slept with him, she could rely on s 36(f) as she was mistaken 
about the identity of the person.    This is fine.

Section 36 (a-g) describes circumstances where consent may be given, but vitiated. These 
include Mistake/Fraud (36f), however in Papa (see also Williams) this was restricted to fraud 
as to the nature of the act. Mistake and Fraud may also be relevant where they are to the 
identity of the perpetrator (Galienne). It was found in Linekar that exchanges (and ‘social 
factors’ in Papa) would not be enough to vitiate consent. Consent is about what the victim 
believes, and here J knew the nature of the act she was consenting to. It is possible that J 
made a mistake about the nature of the act but not about the sexual nature of the act.  They 
had sex which she consented to and there was no difference as to the kind of sex she 
thought she was getting (Clarence). 

because of these factrs don’t think the AR made out. However assuming wrong, MR would 
need to be made out

I   think you are right. The actus reus is not made out here.  
MR

Intentional SP 
Penetration must be voluntary and positive. There is nothing on the facts to indicate that 
penetration was accidental. Therefore, penetration was intentional.

Aware or not giving any thought (possibility standard) to whether V was consenting 

Under s.38(2)(a), the fault element is satisfied if the defendant intentionally sexually 
penetrates, while being aware that the person is not consenting or might not be consenting.

At common law, an accused person who believes the complainant was consenting to sexual 
penetration cannot be convicted of rape, even if a reasonable person would not have held 
this belief.   The prosecution must prove BRD that the accused intended to have sexual 
intercourse without consent.

How does mistake come into the MR of the D? Law now requires people to act reasonably – 
come back to later... but law has changed here though not as much as may think. 
S36 is not exhaustive. If circs not listed in 36, there is no presumption that there was free 
agreement. 
Might have difficulty arguing that something is a harm. 
There may be an issue of past consent (as above).  

On balance, the mens rea would not be satisfied. Jane agreed to having sex with Roger. 
She knew it was Roger – and she was doing it for her personal gain because she thought 
she would get something at the end – ie. The record. Roger must have taken part in 
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intercourse knowing she was not consenting or might not have been consenting to the 
intercourse. She was – but for a reason 

Agreed.

Conclusion 
Roger would not be liable. Under s.38  Jane consented to sexual penetration, so there was 
no question of ‘was not consenting or might not be’. Penalty for rape is level 2 imprisonment 
– 25 years max.

Procuring Sex by Fraud

A person must not by threats or intimidation procure a person to take part in an act of 
sexual
Penetration (s 57). It protects, as per the purpose in s 35, the violation of consent. 
 
Does fraud mean that person that has intercourse based on little white lie is guilty?? 
Here did it on the undersating that getting the record – the word procure connotes causation. 
Note fraud as to identity or nature only relevant to rape. 
Unsettlingly broad 
AR question, where question 1 a 
Does the law protect a complainant’s conditions on which she has sex – as stands only 
mistakes that will  stand are as to the nature or identity of act – not about why it’s taking 
place. 
Linekar similar and held no rape 
See Getachew Case commentary – p 4 – “Another problem area is fraud and consent”

Conclusion 
Penalty for using fraud to procure sex is level 6 – 5 years max. 

If you have the chance to respond to this question fully, send it to me and I can have a look. 
It is a bit difficult as it is not a complete question.

Section 57(2)
I would think in this context, simply by statutory construction, “fraud” would be construed 
narrowly. Otherwise, many trivial lies would nonetheless make one liable.

You may like to look at this link for an article by George Syrota. Western Australia has a 
similar provision and this article gives you some guidance on how to construed “fraudulent 
means”

http://www.law.uwa.edu.au/research/uwalr/contents/vol25
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