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Dear [Student Name removed],

You have written a good essay that addresses each of the necessary factors. 
I have used colour aids to indicate where you have explicitly answered parts 
of the question (which is largely obvious because of your god use of 
headings) There is evidently overlap in many sections, however it is important 
to state things as clearly as possible to the markers.

Your expression can sometimes let you down. Sentences can be too long and 
often difficult to understand. Brevity is your best friend in the law. Structure is 
adequate – however in future assessments I would like you to better outline 
your essay in the introduction and also use topic sentences to introduce new 
paragraphs. Legal academic writing is a skill learned through practice, 
however you are doing well for your first semester.

Be careful about sloppy errors such as incorrect or missing words. Of course 
this is only a draft and I am sure you would have amended these before 
submission. Referencing requires work and it is necessary to include a 
bibliography and perhaps a conclusion.

Evidently this is a problem-based question but remember the intention of the 
assessment is to demonstrate to the marker not only that you can read and 
understand a case, but that you can research too. In future I would be using 
many more academic secondary sources and commentaries to supplement 
your recounting of the facts.

Please be guided by the feedback provided and I wish you luck in your law 
studies.
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the digest from Legal Online and attached it as .doc. This should help you in 
providing a summary of the case.
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1. What are the material facts of the case?

2. What are the legal principles in this case?

3. What was the decision and the ratio decidendi of the case?

4. What are the legal ramifications of this case?



Case Review: Strong v Woolworths Ltd

High Court Australia 

7th March 2012

Heard by: French CJ, Gummow, Crennan and Bell JJ and Heydon J

Introduction

The case reviewed by this paper of Strong v Woolworths Ltd (2012) 285 ALR 

420 is a negligence case in which Ms Kathryn Strong (‘the appellant’) (‘the 

appellant’) sued Woolworths Pty Ltd, trading as ‘Big W’ (“the respondent”) 

(‘the respondent’) following her slip and fall in the entrance way of their store 

at Centro Taree Shopping Centre. This is a central High Court case in 

negligence cases given that it explores in detail the two key factors in 

determining negligence as defined by Civil Liability Act 2002 (NSW) (‘the 

CLA’) (‘the CLA’) being the causation and the scope of liability, as well as the 

extent of burden of proof on both the plaintiff and the respondent. This paper 

will outline the material facts of the case, the procedural history, the ratio 

decidendi, before going on to discuss the legal principles and the ramifications 

of the decisions in this case. (It is important to state the full citation of the case 

in the opening. It is a recent High Court case and has not yet been published 

in the Commonwealth Law Reports, so I have used the Australian Law 

Reports reference. It is preferable to avoid the HCA version which is the 

unreported judgment unless there are no other options. Your paper 

adequately outlines the approach you are going to take and what exactly your 

paper will cover.)

The Material Facts

The appellant, Ms Kathryn Strong was a disabled person who relied upon 

crutches for mobility, having had her right leg amputated above the knee. On 

the 24th of September 2004 24 September 2004, she was shopping at Centro 

Taree Shopping Centre with her daughter a friend. At around 12:30PM, the 

appellant had been inspecting pot plants outside a Big W store which had a 

“sidewalk sales” ‘sidewalk sales’ area that was roughly square, extending 



around 11 metres from the Big W entrance doors into a common area.  As the 

appellant moved to her right, the tip of one of her crutches came into contact 

with a hot chip that had been lying on the floor and as a result the crutch had 

slipped out from under her, causing her to fall and consequently suffer from a 

serious spinal injury.  Immediately after her fall, the plaintiff appellant noted of 

having seen a grease mark on the point where the crutch had slipped which 

her daughter described to be the ‘size of a hand’ ‘as big as a hand’. 1 (I added 

the pinpoint reference for you)

The owner of the centre, CPT, had a contract with a cleaning services 

company to ensure the premises were to be maintained so that “floors are to 

be free of any rubbish and or spillages” ‘floors are to be free of any rubbish 

and or spillages’.2 As part of this mall/common area were to be inspected for 

cleanliness at no longer than 15 minute intervals. (Please revise the grammar 

of this sentence).

Kathryn Walker was the cleaner working on this day and her hours were from 

7:30am to 4:00pm. Her responsibility included cleaning the common area; 

however this did not extend to the sidewalk sales area. At the time of the 

incident, Ms Walker was on her lunchbreak. A report that had later been 

written by her concerning the incident had stated that “the area” the area, that 

is, the common area adjacent to the sidewalk sales area, had last been 

cleaned or inspected at 12:10PM. She also recorded that “the area” the area 

was cleaned every 20 minutes.  Although her contract had stipulated that the 

areas were to be inspected every 15 minutes, there was no reasoning or 

explanation as to why Ms Walker had recorded the inspection intervals at 20 

minutes. 

Big W, The respondent, Big W, had exclusive rights in its lease with CPT for 

the use of the sidewalk sales area and acknowledged that they did not have 

any system in place on the day of the incident for the periodic inspection and 

necessary cleaning of the entrance.3 Instead they had employees known as 

“people greeters” people greeters. As part of their duties they are required to 

1 Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 423.2 Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 423.3 Ibid



be vigilant for spillages that may have occurred within the sidewalk sales 

area, however evidence from the people greeter working at the time showed 

that there was not a formal process in place.

The Procedural History

Ms Strong brought proceedings against both the respondent and CPT in the 

NSW District Court for neglecting to have an adequate system in place to 

clean spillages and prevent slippages, causing her to come to harm. The 

judge did find that the respondent was negligent in not fulfilling its duty of care 

for cleaning the sidewalk sales area for which it was responsible, and found in 

favour of Ms Strong. However, proceedings against CPT were dismissed. 

(Please provide a citation for the case in the District Court).

 Woolworths appealed to the NSW Court of Appeal on the grounds that, 

although they did not dispute the finding that they were negligent, but to the 

omission of the plaintiff (plaintiff is who?) to have proved causation as defined 

by the CLA, that it was her responsibility to provide some evidence that the 

chip had been on the ground long enough that it should have been detected 

and removed prior to her slipping. The Court of Appeal agreed, finding that 

conducting periodic inspections is sufficient to take reasonable care and that it 

is impossible to know whether the chip fell to the ground in the time between 

the previous inspection and Ms Strong slipping, particularly since it occurred 

at lunchtime when customers are more likely to be eating chips. (Your 

sentences are too long. It makes them difficult to read and markers generally 

will deduct marks for consistent use of long-winded sentences)

Ms Strong appealed to the High Court. The High Court judges considered the 

correctness of the finding of the Court of Appeal through the lens of principles 

of negligence as defined under the CLA, meaning the negligence of the 

defendant must be a necessary condition, and that the scope of the liability of 

the defendant must extend to the harm caused, examined the concept of 

‘material contribution’. Given that there is a gap in evidence, unable to 

demonstrate how long the chip is on the ground, the court then relied on 

material conduct resulting in increased risk admits proof of causation 

‘negligent conduct, that materially contributes to the plaintiff’s harm but can 



not be shown as a necessary condition  may… be accepted as establishing 

factual causation'4. (I found the page number and added it to the footnote. 

Also, citation goes after the punctuation) The court found that the evidence 

was sufficient to prove that on the balance of probabilities the chip had been 

on the ground long enough that it should have been detected, nor that the 

appellant was solely responsible for proving so and hence found in Ms 

Strong’s favour. (This is a difficult paragraph to read. At times I am having 

difficult deciphering what you are trying to say. It is mainly because of the long 

sentences and structure, rather than the content. I believe you understand the 

content – just try to work on your expression. It is an important paragraph 

because it establishes what the legal principles of the case are. If you are 

short of words, I would cut down on giving background to the lower courts’ 

cases which is not explicitly part of the question and expand more on the legal 

principles).

Ratio Decidendi

There was no challenge to the original verdict on whether there was 

negligence. Woolworths’ appeal to of the original verdict by the District Court, 

was only based on whether or not this negligence was the cause of the 

appellant’s injury and therefore causation was the issue in contention. (I’ve 

added an apostrophe after Woolworths, removed the comma after DC. This is 

an important point that is central to the case) In order for causation to occur, 

the necessary condition of the event must be proven. Due to this necessary 

condition, it was important for the appellant to prove that the chip had fallen 

before 12.15pm and not after 12.15pm. The Court of Appeal claimed that it 

was unable to apply the probabilistic reasoning that was applied in Shoeys 

Pty Ltd v Allan (footnote and cite) because of the distinguishing fact which 

was, that chips ‘(a type of food some people eat for lunch), and that the fall 

occurred quite close to a food court and at lunchtime’5 did not fall on equal 

probability throughout the day. The High Court disagreed with this and stated 

that given the slight evidence, no inference could be made one way or 

another and that ‘[a]ny conclusion that the chip was deposited at a particular 

4 Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 428.5 Woolworths Ltd v Strong [2010] NSWCA 282.



time instead of any other time was speculation.’6

The Ratio Decidendi can be summed by quoting the following statement:

The probabilities favoured the conclusion that the chip was 

deposited in the longer period between 8.00am and 12.10pm and 

not the shorter period between 12.10pm and the time of the fall.7

(This is a short quote – meaning less than three lines – therefore it 

need not be made smaller and indented. Instead you should use 

single quotation marks and incorporate it into the body of the text. 

Also for future reference, in cases where you do indent the quote 

where there are three lines or more you only indent on the left-hand 

side.)

The majority rejected Woolworth’s submission that it was up to the appellant 

to provide evidence permitting inference as to when the chip was deposited. 

In Kocis v Dicken Pty Ltd8, (citation after punctuation) it was explained that 

‘[a]ssume that no inspection is made on the day the plaintiff slips on a spill…If 

there is no basis for concluding that the spill is likely to have occurred at some 

particular time rather any other time, the probability is that the spill occurred in 

the first seven hours of trading and not in the hour preceding the plaintiff’s 

fall.’9 Thus in the view of the majority, on a balance of probability on the 

balance of probabilities it was more likely for the chip to have been deposited 

between 8.00am and 12.10pm and not between 12.10pm and the time of fall. 

This then fulfils the necessary condition which caused the appellant’s injury 

and established causation. (Be consistent with capitalisation of am and pm – 

either all capitals or all lowercase).

Heydon J was the sole dissenter in this case. He explained that there was no 

6 Strong v Woolworths Ltd [2012] HCA 5 [37].  Do not use the HCA unreported reference. This is the correct citation with the appropriate page number pinpoint. Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 432.7 Ibid [38]. (Same pinpoint as above)8 Kocis v S E Dickens Pty Ltd [1998] 3 VR 408.9 See above n2 [34]. You cannot use above n for cases or legislation. Only ibid if it directly follows. This is the correct citation: Strong v Woolworths Ltd (t/as BIG 
W)(2012) 285 ALR 420, 431.



direct evidence to show either way when the chip fell. Therefore he relied 

upon ‘considerations which do not have to be supported by evidence, but 

which flow from the common experience of ordinary life.’10 Using this logic, he 

argued that it was more probable that shoppers would have chips at lunchtime 

than at any other time. 

He also stated the arguments the appellant presented, which was to show 

burden of proving causation showed, not that the chip was dropped prior to 

12.10pm but only that the respondent had failed to show that the chip had not 

been dropped by then. (Perhaps revise the wording of this sentence.) This 

caused the legal burden of proof to shift towards the respondent which was 

impermissible.  Therefore, it was in his opinion that it cannot be said that if 

there had been a proper system of cleaning then the appellant would not have 

suffered the injury. (Very good last sentence)

Legal Principles 

It has already been established that the defendant was negligent in failing to 

have an adequate cleaning system in place. Instead, the debatable legal 

question in the High Court appeal was regarding the causal connection 

between Woolworth’s Woolworths negligence in the absence of a cleaning 

system and the plaintiff’s fall, notwithstanding the lack of evidence 

surrounding the precise time the slippery substance was deposited.11

In deciding upon this, the Court was required to apply the principles of s 5(D) 

of the CLA which states:

(1) A determination that negligence caused particular harm 

comprises the following elements:

(a) that the negligence was a necessary condition of the 

occurrence of the harm ( "factual causation), and

(b) that it is appropriate for the scope of the negligent 

person’s liability to extend to the harm so caused ( "scope of 

liability").

10 Ibid [69]. Ibid 442.11 Ibid at 4. 

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#negligence
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#harm
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#harm


(2) In determining in an exceptional case, in accordance 

with established principles, whether negligence that cannot be 

established as a necessary condition of the occurrence of harm 

should be accepted as establishing factual causation, the court 

is to consider (amongst other relevant things) whether or not 

and why responsibility for the harm should be imposed on the 

negligent party.

(The marker would rather have you explain this in your own 

words rather than copy large portions of text from legislation. It 

is okay to do it sometimes, but this is an awfully large portion of 

text. It is at your discretion whether or not you choose to leave it 

there).

The most reliable test in determining factual causation as described above is 

in the ‘but for’ test – simply put, the claimant would not have suffered injury 

‘but for’ the negligence of the defendant. (Very good!) His Their Honors 

Honours referenced this rule in delivering judgement judgment, (important to 

spell judgment without the ‘e’ in legal academic writing) however they made 

comment that there were limitations in relying solely on this rule given that it is 

difficult to say that, even though the absence of a cleaning system was 

negligent, whether her fall may have occurred had a cleaning system in fact 

been in place. And so, His Honors Their Honours considered the concept of 

‘material contribution to harm’ referred to the ‘IPP report’12 and also as stated 

by Allsop P in Zanner & Zanner:13 (Try to avoid beginning sentences with 

‘and’).

“[T]he notion of cause at common law can incorporate 

‘materially contributed to’ in a way which would satisfy the ‘but 

for’ test. Some factors which are only contributing factors can 

give a positive ‘but for’ test answer. 14

(No quotation marks and only indent on the left-hand side. I 

have footnoted and pinpointed this quote for you also.)

12 Reference IPP report with one-sentence outline of what it is13 Reference 14 Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 428.

http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#harm
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5d.html#factual_causation
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#harm
http://www.austlii.edu.au/au/legis/nsw/consol_act/cla2002161/s5.html#negligence


This means that in the absence of clear evidence of when the chip fell, the so-

called “evidentiary gap” 

‘evidentiary gap’, special provision can be made to say that the number of 

contributing factors combined can implicate factual causation using the ‘but 

for’ analysis. 

The High Court also applied the reasoning of Hayne J in Kocis v SE 

Dickens15, (footnote after punctuation) in which the court of appeal Court of 

Appeal held that it was not necessary for the plaintiff to prove when the 

spillage occurred only that there was lack of an adequate system to check for 

spillages, in considering if in this case the Court of Appeal correctly set aside 

the initial finding in favour of the appellant due to this evidentiary gap. (Revise 

this sentence. It is too long and I am unsure of what you are trying to say).

In contrast, in his dissenting judgment, Heydon J considered heavily the 

burden of evidence rule laid out in s 5E of the CLA.16 He put forward the clear 

view that in the issues of causation, the burden of proof lies with the plaintiff 

bringing the action. He stated that ‘[A] necessary condition is one that cannot 

be dispensed with.’17  (I added in the pinpoint in the citation for you) He 

asserts that a condition is an event on which another event is contingent, and 

therefore the appellant had the full responsibility to demonstrate that her injury 

was fully contingent on the respondent’s negligence. He rejected that, due to 

the lack of an adequate cleaning system in place on behalf of the respondent 

and that the amount of evidence was slight, the appellant was relieved of her 

duty in proving causation.

Legal Ramifications

Decisions  made  in  all  cases  have  ramifications  because  they  stand  as  a 

binding precedent in future cases of similar circumstance. Future cases will be 

bound by the ratio decidendi of this case and bound to consider the  Obiter 

15 Kocis v SE Dickens Pty Ltd (t/as Coles New World Supermarket) [1998] 3 VR 408.16 Reference CLA17 Strong v Woolworths Ltd (t/as BIG W)(2012) 285 ALR 420, 433.

http://www.firstpoint.thomson.com.au.ezproxy.lib.rmit.edu.au/cases/resultDetailed.jsp?contentSourceHref=cases/5063035


Dicta obiter dicta. (Do not capitalise obiter dicta).

In this case a broader view was taken of the appellant’s responsibility to prove 

it was the negligence on the part of the defendant respondent that caused her 

to come to injury. Given the lack of evidence, the court permitted a positive 

view of the ‘but for’ test by considering it to be sufficient that there be more 

than one condition materially contributing to the appellant’s harm. She was 

also relieved of the full duty to prove when the chip fell, instead assuming that 

on  the  balance of  probabilities,  it  may have  fallen  at  any time during  the 

morning and lay undetected until she fell.

This case was heard in just March of this year. In the months since, this case 

has  been  referenced  and  applied  in  more  than  eight  cases.  In  one  clear 

example, Rendell v Todd (2012)18 referenced this case in claiming that the 

long term neck pain was ‘materially contributed to’ by a car accident in 2005. 

She did not start to have severe pain until  2009 but the court held that by 

applying the Strong rule, the plaintiff was able to claim that the car accident 

was a significant factor that ‘materially contributed’ to the harm and therefore 

positively satisfied the ‘but for’ analysis. (Good use of research)

Therefore we can see that the legal ramifications of this being that where only 

slight evidence exists, the burden of proof on the plaintiff is reduced, needing 

to only satisfy the court that a number of factors, which include the negligence 

of the defendant, matierally materially contributed to the harm. The burden of 

proof then shifts more so to the defendant to prove that their actions were not 

a substantial factor in leading to the event. 

Discussion and Conclusion

The  underpinning  rules  in  common  law  negligence  and  the  duty  of  care 

originate in the case of  Donoghue v Stevenson19 in which Lord  Atkins Atkin 

said:

The liability for negligence ... is no doubt based upon a general public 

18 Reference Rendell v Todd19 Donoghue v Stevenson [1932] AC 562. ; All ER Rep 1. (This part I’ve crossed out is another citation, only use one)



sentiment of moral wrongdoing for which the offender must pay.  But 

act  or  omissions  which  any  moral  code  would  ensure  cannot  in  a 

practical world be treated so as to give a right to every person injured 

by them to demand relief.  In this way, rules of law arise which limit the 

range of complainants and the extent of their injury.20 (Make this a font 

size smaller)

The primary purpose of the  Tort tort of negligence is to compensate those 

who  have  suffered  injury  and/or  loss  and  to  spread  the  cost  of  that 

compensation as widely as possible across society, so that the burden is not 

imposed on one particular individual or enterprise.21

Deane J in Jaensch v Coffey22, (citation after punctuation) in commenting on 

the observations made by Lord Atkin in Donoghue v Stevenson,23 noted that 

after an evolution of refinement, the components that comprise an action of 

negligence include a "...duty of care, determined by reference to the related 

tests of reasonable foreseeability and proximity, breach of that duty of care 

and damages."24 (Single quotation marks, not double to be AGLC compliant) 

While the policy of proximity no longer carries significant weight in Australian 

law, the other principles of tort concerning physical injury continue to underpin 

current methodological approaches to cases of negligence.  (Very good but 

provide an authority for this statement with a footnote).

In  this  case,  accordance with  the  CLA,  the  appellant  was  responsible  for 

proving that on the balance of probabilities it was negligence on the part of the 

defendant that was a necessary condition that caused her harm. It was not in 

dispute that the defendant did not inspect the area regularly prior to the fall 

and so it is not in doubt that if it had been inspected the litter would have been 

found  and  removed.  The  point  of  contention  instead,  (comma?)  was  the 

defendant’s submission that the burden of proof lay on the appellant. “Proof of 

the  causal  link  between  an  omission  and  an  occurrence  requires 

20 Ibid. (If possible, find the pinpoint reference of this quote)21 John Smillie, 'The Future of Negligence' (2007) 15 Torts Law Journal 300.22 (1984) 155 CLR 549.23 [1932] AC 562; All ER Rep 1.  Donoghue v Stevenson [1932] AC 562.24 (1984) 155 CLR 549 at 585-6.



consideration  of  the  probable  course  of  events  had  the  omission  not 

occurred.”25 (Single quotation marks) Put plainly, she had to prove that even if 

there  had  been  an  inspection  in  place  she  would  still  have  fallen.  The 

challenge to proving this was the lack of evidence in how long the chip had 

been on the ground  –  whether it had been dropped just prior to her fall or 

earlier enough that it should have been detected. (Replaced the comma with 

an em dash) Considering this challenge, the court applied the rule of ‘but for’ 

and in doing so considered it satisfactory that the negligence on the behalf of 

the defendant materially contributed to the appellent’s appellant’s injury and is 

therefore responsible under the CLA. This will have an effect on similar future 

cases given that it lessens the causation evidentiary burden on the a plaintiff, 

requiring that they only demonstrate that negligence was a contributing factor, 

rather than the sole cause of their injury. 

25
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